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NY CLS Pub Health § 2805-d (2011)

8 2805-d. Limitation of medical, dental or podiatric
malpractice action based on lack of informed consent

1. Lack of informed consent means the failure of the
person providing the professional treatment or
diagnosis to disclose to the patient such alternatives
thereto and the reasonably foreseeable risks and
benefits involved as a reasonable medical, dental or
podiatric practitioner under similar circumstances
would have disclosed, in a manner permitting the
patient to make a knowledgeable evaluation.
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40 P.S. § 1303.504 (2010)

8 1303.504. Informed consent

(@) DUTY OF PHYSICIANS.-- Except in
emergencies, a physician owes a duty to a patient to
obtain the informed consent of the patient or the
patient's authorized representative prior to conducting
the following procedures:

(1) Performing surgery, including the related
administration of anesthesia.



37

(2) Administering radiation or chemotherapy.

(3) Administering a blood transfusion.

(4) Inserting a surgical device or appliance.

(5) Administering an experimental medication, using
an experimental device or using an approved
medication or device in an experimental manner.
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(b) DESCRIPTION OF PROCEDURE.-- Consent is
informed if the patient has been given a description of
a procedure set forth in subsection (a) and the risks
and alternatives that a reasonably prudent patient
would require to make an informed decision as to that
procedure. The physician shall be entitled to present
evidence of the description of that procedure and those
risks and alternatives that a physician acting in
accordance with accepted medical standards of
medical practice would provide.
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8 766.103. Florida Medical Consent Law

[...]

(@) 1. The action of the physician, osteopathic
physician, chiropractic physician, podiatric physician,
dentist, advanced registered nurse practitioner, or
physician assistant in obtaining the consent of the
patient or another person authorized to give consent
for the patient was in accordance with an accepted
standard of medical practice among members of the
medical profession with similar training and
experience in the same or similar medical community
as that of the person treating, examining, or operating
on the patient for whom the consent is obtained.
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2. A reasonable individual, from the information
provided by the physician, osteopathic physician,
chiropractic physician, podiatric physician, dentist,
advanced registered nurse practitioner, or physician
assistant, under the circumstances, would have a
general understanding of the procedure, the medically
acceptable alternative procedures or treatments, and
the substantial risks and hazards inherent in the
proposed treatment or procedures, which are
recognized among other physicians, osteopathic
physicians, chiropractic  physicians, podiatric
physicians, or dentists in the same or similar
community who perform similar treatments or
procedures; or

(b) The patient would reasonably, under all the
surrounding circumstances, have undergone such
treatment or procedure had he or she been advised by
the physician, osteopathic physician, chiropractic
physician, podiatric physician, dentist, advanced
registered nurse practitioner, or physician assistant in
accordance with the provisions of paragraph (a).
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In our view, the patient's right of self-decision
shapes the boundaries of the duty to reveal. That
right can be effectively exercised only if the
patient possesses enough information to enable an
intelligent choice. The scope of the physician's
communications to the patient, then, must be
measured by the patient's need, and that need is
the information material to the decision. Thus the
test for determining whether a particular peril
must be divulged is its materiality to the patient's
decision: all risks potentially affecting the
decision must be unmasked. And to safeguard the
patient's interest in achieving his own
determination on treatment, the law must itself set
the standard for adequate disclosure.

Canterbury, 464 F.2d 772 at 786 - 87.

Largey v. Rothman, 110 N.J. 204, 540 A.2d 504 (N.J. — npov nw9p2
n°3 .”79°2071 AYIA7 (naAn NoIYAaL vy YW AW vbwnn N2 min — 1988)
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Perhaps the strongest consideration that influences
our decision in favor of the "prudent patient”
standard lies in the notion that the physician's duty
of disclosure "arises from phenomena apart from
medical custom and practice": the patient's right
of self-determination. The foundation for the
physician's duty to disclose in the first place is
found in the idea that "it is the prerogative of the
patient, not the physician, to determine for himself
the direction in which his interests seem to lie." In
contrast the arguments for the "professional”
standard smack of an anachronistic paternalism
that is at odds with any strong conception of a
patient's right of self-determination. Taken
together, the reasons supporting adoption of the
"prudent patient” standard persuade us that the
time has come for us to abandon so much of the
decision by which this Court embraced the
doctrine of informed consent as accepts the
"professional™ standard.” Largey, 110 N.J. at 214,
citing, Canterbury v. Spence, 464 F.2d 772, 781,
784, 786 - 87, 789 (D.C. 1972).

Matthies v. Masromonaco, 160 N.J. 26, 36, 71y2 AnIn7 °3I7 podI
naIn °3 vap: (Matthies na2n :19a%) 733 A.2d 456, 461 (N.J. Sup. Ct. 1999)
:NYTID VYRR 2APY 275 97207 AYINY PINIT YIHT YV NYINwn 21900

The standard obligates the physician to disclose
only that information material to a reasonable
patient's informed decision. Physicians thus
remain obligated to inform patients of medically
reasonable treatment alternatives and their
attendant probable risks and outcomes. Otherwise,
the patient, in selecting one alternative rather than
another, cannot make a decision that is informed.

(77K —1DDIT NIWATA)
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Choosing among medically reasonable treatment

alternatives is a shared responsibility of physicians

and patients. To discharge their responsibilities,

patients should provide their physicians with the

information necessary for them to make diagnoses

and determine courses of treatment. Physicians, in

turn, have a duty to evaluate the relevant

information and disclose all courses of treatment

that are medically reasonable under the

circumstances.  Generally, a physician  will

recommend a course of treatment. As a practical

matter, a patient often decides to adopt the

physician’s recommendation. Still, the ultimate

decision is for the patient. (Matthies,160 N.J. at 34,
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Historically, the failure to obtain a patient’s
informed consent to an invasive procedure, such
as surgery, was treated as battery. The physician’s
need to obtain the consent of the patient to surgery
derived from the patient’s right to reject a
nonconsensual touching. Eventually, courts
recognized that the need for the patient’s consent
is better understood as deriving from the right to
self-determination...The rationale for basing an
informed consent action on negligence rather than
battery principles is that the physician’s failure is
better viewed as a breach of a professional
responsibility than as a  nonconsensual
touching...” (Matthies,160 N.J. at 34, 733 A.2d at
460)
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Canterbury v. Spence, 464 F.2d 772, nw952 *Rp X7 VOWMT N°2 pOD 11717
:790 (D.C. Cir. 1972), 790

We think a technique which ties the factual
conclusion on causation simply to the assessment
of the patient’s credibility 1s
unsatisfactory...[W]hen causality is explored at a
post injury trial with a professedly uninformed
patient, the question whether he actually would
have turned the treatment down if he had known
the risks is purely hypothetical... And the answer
which the patient supplies hardly represents more
than a guess...
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